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Today’s presentation
e Introduce HIV criminalization and explain its scope
and features.

e Highlight the ways HIV criminal laws target people
who engage in sex work.

e Explain the harms caused by HIV criminalization,
especially for Black, brown, and LGBTQ+ sex
workers.
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Making Positive Justice Possible Since 2005

The Center for HIV Law and Policy

CHLP is an abolitionist legal and policy organization fighting to end stigma,
discrimination, and violence at the intersection of HIV, race, health status,
disability, class, sexuality and gender identity and expression, with a focus on
criminal and public health systems.

In 2025, CHLP is celebrating 20 years of advocacy, innovation,
and unwavering commitment to HIV justice.
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PositiveJusticeProject

Scan the QR to sign up for the PJP email list.
For more info about our HIV decriminalization

work, email us at pjp@hivlawandpolicy.org




What is HIV criminalization?

HIV criminalization refers to laws, policies, and practices that
result in increased criminal penalties for people diagnosed with
HIV for conduct that is either legal or less severely punished
for people not diagnosed with HIV.

HIV criminalization is a product of stigmatizing,

discriminatory, and inaccurate views about HIV
and people deeply impacted by HIV.
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HIV-specific

A law is “HIV-specific” when it solely names HIV or uses an
expansive definition of “communicable disease” that includes HIV
because it imposes criminal penalties or heightened criminal
penalties on the behavior of an individual by explicitly singling
them out based on their positive status.
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Mentimeter 1
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Offense vs. enhancement

e An offense is a law that imposes criminal penalties on
people for engaging in certain behavior.

e An enhancement is a law that imposes harsher criminal

penalties for engaging in activities that are already
criminalized.

hivlawandpolicy.org | @hivlawandpolicy



Different HIV-specific criminalization offenses

Exposure, transmission, and non-disclosure offenses

e An exposure law imposes criminal penalties on PLHIV for engaging in
specific behaviors that purportedly create the possibility of HIV transmission,
such as having sex or sharing syringes or, more broadly, “expos[ing] another
to HIV through any means or contact.”

e A transmission law imposes criminal penalties for the “transmission” of HIV
from one person to another.

e A non-disclosure law imposes criminal penalties on PLHIV for
“non-disclosure” of HIV status to their sexual, drug use, or other partners.
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What are the common features
of these laws?

e Most laws don’t require:
o Proof of HIV transmission.
o Engagement in behavior that poses a risk of transmission.
o Intent to harm.

e Proof of disclosure is often the only defense

® Severe and disproportionate punishment is common.
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CHLP Mapping HIV Criminalization Laws in the U.S.
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STATES nave offenses that criminalize exposure to

and/or transmission of HIV. SCALE OF HIV SPECIFICITY

m HIV is specifically named in

the law and no other disease
is listed.

HIV is specifically named in the
law alongside other diseases.

Communicable disease* is named
in the law and the statutory,
administrative, or case law
definition of communicable
disease specifically names HIV.

Communicable disease* is named
in the law and the statutory,
administrative, or case law
definition of communicable diseases
does not specifically name HIV
but the definition is broad enough
to include HIV.

5 STATES may require registration on
a Sex Offense Registry (SOR) as part of
the punishment for a conviction under
HIV-specific laws.

Updated February 2025. Laws change frequently and this map is only accurate to the best of our knowledge. Itis not a substitute for legal advice . . o "
)2025 CHLP. We encourage the broad use of our HIV criminalization maps and ask that you do not alter or modify the maps in any way. hlvlawandpollcy.org o ® @hlV'aWBnde'le



Sex offense registration

Special considerations

Five states may require people convicted under HIV criminalization laws to
register on the sex offense registry.

In some states, sex offense registration is mandated by the HIV-specific criminal

statute.
o Louisiana, Ohio, and South Dakota

In some states, whether sex offense registration is imposed is left to the
discretion of the sentencing court.
o Arkansas

HIV criminal offenses can also be written into general criminal codes like assault
or reckless endangerment.
o Washington
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Sex offense registration continued
Special considerations

e If an individual is convicted of a crime that involves their HIV status, but
the conviction is not under an HIV-specific offense, they can still be
placed on the sex offense registry.

e Catch-all provisions.

e Equivalent offenses and out-of-state convictions.
e Plea bargaining.

e Collateral consequences.

e Disproportionate impacts.
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STATES have penalty enhancements for people
living with HIV who engage in sex work. SCALE OF HIV SPECIFICITY
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is listed.

HIV is specifically named in the
law alongside other diseases.

Communicable disease* is named
in the law and the statutory,
administrative, or case law
definition of communicable
disease specifically names HIV.

Communicable disease™ is named
in the law and the statutory,
administrative, or case law
definition of communicable diseases
does not specifically name HIV
but the definition is broad enough
to include HIV.
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How are people living with HIV and
engaging in sex work at increased risk
of criminalization?

In many states, people living with HIV face felony-level
punishment for engaging in sex work, which means sex
work-related convictions have higher fines, longer incarceration,
and more severe collateral consequences.
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What do these laws require
prosecutors to prove?

Many of these sex work enhancements require prosecutors to prove
that (1) the person is living with HIV; (2) the person is aware of their
status; (3) and the person engaged in “an act of prostitution.”

These laws do not require that the person:

o Transmit HIV,

o Engage in conduct likely to transmit HIV, including
any physical contact,

o Intend to transmit HIV.
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What does Tennessee’s aggravated
prostitution law require?

“A person commits aggravated prostitution when, (1) knowing
that such person is infected with HIV, the person (2) (a) engages
in sexual activity as a business or (b) is an inmate in a house of
prostitution or (c) loiters in a public place for the purpose of
being hired to engage in sexual activity.”

TENN. CODE ANN. 8§ 39-13-516
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Forced testing

Related to sex work offenses

HIV testing is typically performed only with the voluntary and
informed consent of the individual, but this can be overridden if an
individual is detained, charged, or convicted of certain crimes.

Many states allege that forced testing statutes allow for the
detection and prevention of the spread of HIV.

For PLHIV results can be used against them in court to enhance
charges, trigger HIV-specific criminal laws, or justify harsher
penalties.
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Forced testing and examination

Related to sexual assault offenses

® In some states, forced testing can be ordered for a sexual
assault offense.

e The definition of what constitutes a sexual assault can be broad and
include offenses we don’t typically associate with sexual assault.

e Testing can happen before a person is convicted of any crime
or finding of guilt.

e Exams can go beyond a basic blood draw.

e There can be broad legal triggers.
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Forced treatment and public health orders

e Public health powers are broad.
e Orders can be long-term.
e Stigma-driven enforcement.

e [orced treatment is not always medically necessary.

hivlawandpolicy.org | @hivlawandpolicy



National enforcement trends

B Sex Work Incidents Sex Work Incidents B Sex Work Incidents

I Other HIV Incidents

California Kentucky Florida
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Who bears the brunt of prosecutions?

Across jurisdictions, women are disproportionately represented

among people arrested and prosecuted for HIV-related sex work
enhancements.

e These laws particularly burden Black women, including
cisgender and transgender women, and working class women.

e |Intersection of multiple oppressions.
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Enforcement against Black sex workers

49%
B State population of Black women
Black women living with HIV
B HiV-related sex work arrests among Black women
28%
24%
. 23%
22% 21%
18% 7% 18%
12%
1%
8% 8%
7% 6% 7%
5%
4% 4%
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California Kentucky Nevada Missouri Ohio Florida Georgia
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What does Tennessee’s data highlight?

The data shows that most arrests related to sex work
do not involve intimate contact.

® 90% of arrests were for conversations about sex
work with an undercover police officer.

e In 50% of the cases, receptive oral sex was
discussed.
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How does HIV criminalization harm
our communities?

There is no evidence that these laws promote public health.

There is evidence that these laws:

WORSEN STIGMA related to HIV and against PLHIV, especially people living
with HIV and engaging in sex work.

EXACERBATE BARRIERS to HIV prevention, testing, and treatment services.

PERPETUATE ONE-SIDED MESSAGING about sexual health and prevention
responsibility.
DISPROPORTIONATELY HARM marginalized populations, including women,

people of color, LGBTQ+ communities, sex workers, people who use drugs, and
undocumented immigrants.
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HIV criminalization inflames stigma

e Stigma against people living with HIV is widespread and intense; stigma
against people living with HIV and participating in sex work is even
more profound.

o Racism, classism, transmisia, and misogyny interlock with
HIV-related stigma.

e HIV criminalization is the codification of stigma within law.
o The creation and enforcement of these laws, policies, and
practices exacerbates existing stigma.

hivlawandpolicy.org | @hivlawandpolicy



HIV criminalization impairs public
health programming

Author manuscript
J Public Health Policy. Author manuscript; available in PMC 2024 December 03.

Published in final edited form as:
J Public Health Policy. 2024 December ; 45(4): 673—686. doi:10.1057/s41271-024-00517-x.
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HIV: California’s 2018 criminalization reform and testing among
those reporting risk behavior
Jessica M. Keralis', Avery Bourbeau?, Kevin P. Delaney’, Shifawu Odunsi', Sheila Salvant

Valentine'
1U.S. Centers for Disease Control and Prevention, Atlanta, GA, USA

2DLH Corporation, Atlanta, GA, USA
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HIV criminalization increases the risk
of interpersonal violence

e Women living with HIV are disparately impacted by
interpersonal violence, with over half reporting having
experienced intimate partner violence (IPV).

e HIV criminalization is another tool for abusers to control,
coerce, and punish.

e Stigma increases the likelihood of experiencing IPV.

hivlawandpolicy.org | @hivlawandpolicy



HIV criminalization exposes people
to the criminal legal system

e Involvement with the criminal legal system is a substantial barrier

to health.
o Delayed or denied care is especially harmful for people
living with HIV.

o Living with a criminal record dramatically impedes access to
housing, employment, education, and other opportunities.
These effects are even more severe for people required to
register on the sex offense registry.

e Public health is endangered by the criminal legal system.
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Third Edition

HIV Criminalization

in the United States

A Sourcebook on State and Federal
HIV Criminal Law and Practice

A publication of The Center for HIV Law and Policy
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CHLP is an abolitionist legal and policy
organization that envisions and works for
a world where HIV and other stigmatized
health conditions are no longer
criminalized but met with compassion
and the resources to thrive.

In 2025, CHLP is celebrating 20 years
of advocacy, innovation, and
commitment to HIV justice.
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